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DIALOGUE BETWEEN RELEVANT MINISTRIES/AGENCIES AND VBF

ON THE 2015 CIVIL CODE IN RELATION TO SPECIALIZED 
LEGAL DOCUMENTS
8:30 – 12:00, Tuesday, September 12, 2017

MPI Premises, 6B Hoang Dieu Street, Hanoi

SUMMARY

A. CIRCULAR 32/2016/TT-NHNN ON OPENING AND OPERATING CURRENT ACCOUNTS/ PENAL LAW ADJUSTMENTS FOR PRIVATE INDIVIDUALS & LEGAL PERSONS:
Mrs. Dang Linh Chi - Representative of VBF Investment & Trade WG, Special Counsel of Baker & McKenzie Vietnam
Article 101, Civil Code, regarding attribution of agents participating in a civil transaction: If a household or cooperative without a legal entity classification to participate in a civil transaction, it can delegate a member of the household/cooperative to take part in that civil transaction.
· In case of business associations, representative offices and contractor offices, delegation of authority to a single person is unreasonable since members of a representative office are not allowed to delegate authority to the head of the office to enter into transactions on behalf of the representative office. 
Article 134, Civil Code, regarding attribution of agents: Legal persons and private individuals may execute transactions through their agents.
· Compared to the 1995 Civil Code, revised in 2005, this provision has trimmed off “other parties”. By doing that, it has ruled out the right to participate in transactions of representative offices/organizations that do not possess a legal entity classification.
· According to the Circular on setting up bank accounts of the State Bank of Vietnam (SBV), organizations without a legal entity classification must instead set up bank accounts in the form of individual account.
Mrs. Lai Minh Thuy - Head of the Compliance and Legal SC, VBF Banking WG/ Chief Administrative Officer, Citibank Vietnam 

· In relation to the potential impacts of the Civil Code to the banking industry, the Banking WG has been working closely with SBV and SSC to have in place implementing guidelines and ensure compliance with prevailing laws.
· The Civil Code serves as a baseline law. When SBV releases guidelines on setting up bank accounts, use of bank accounts and lending in banking business, and so on, it has to consistently rely on the restrictions and rules set forth by the Civil Code. Unfortunately, this also makes translating SBV’s guidelines (Circular 32 & 39) into real life difficult.
· The Credit Institutions (CIs) Law rules that branches of foreign banks do not possess a legal entity classification. To do business in Vietnam, foreign banks need branch licenses, which list the activities that their branches may undertake in Vietnam.
· As discussed on the sideline, transactions that branches of foreign banks engage in after the Civil Code comes into effect, including even the simplest ones, all need authorization from the parent bank, which will provide legal justification in case of disputes that may arise and be taken to the court. This is unfair since for branches of foreign banks to do business in Vietnam, they have been granted an operating permit by SBV.
· If branches of foreign banks are entangled in any disputes with their business partners that must be taken to a Vietnamese court, those bank branches have an agency right, meaning they are not entitled to start legal proceedings, but instead must refer to their parent banks to do that. This rule will cause massive implications. 

· According to the new rules of Circulars 23 and 32, there is a high chance that institutional accounts will have to be converted to personal accounts. What holders of personal accounts can do with the accounts will as a result be much less than holders of institutional accounts, especially in foreign exchange transactions. Managed funds, embassies, NGOs and others will face new challenges in their day-to-day dealings. 
Mr. Fred Burke - Head of VBF Investment & Trade WG/ Managing Partner of Baker & McKenzie Vietnam
If around 8 – 9 thousand rep. offices currently in Vietnam have to reopen their bank accounts, it will lead to huge amount of paper work and procedures – which seems to be unnecessary.

Response by Mr. Nguyen Thanh Tu - Director General of the Civil and Economic Laws Department, Ministry of Justice
· In relation to the mentioned issues, the Ministry of Justice has been working with relevant parties (SBV, National Assembly Legislation Committee, Government Office, People’s High Court and MPI) and has made clear that parties that may regularly participate in civil transactions do not just comprise of private individuals and legal persons taking part in such civil dealings. Obviously, there are some incorrect interpretations of what parties affected by civil laws are.
· The changes made to the 2015 Civil Code are able to reflect that specific legal persons/private individuals are held accountable when troubles arise. Nevertheless, participating in a civil relationship is the choice of the parties involved.
Response by SBV Representative
· SBV drafted Circular 32 and Circular 39 based on the Civil Code. As far as SBV is concerned, organizations without a legal entity classification cannot participate in a civil relationship.
· Decree 102 of the Ministry of Justice regarding secured transactions explains that parties to a secured transaction may include only two types - private individuals and legal persons. As such, SBV believes that the release of the aforementioned two Circulars is in line with the provisions of the Civil Code.
Response by Mr. Nguyen Thanh Tu - Director General of the Civil and Economic Laws Department, Ministry of Justice
· The Civil Code rules that private individuals and legal persons are “regular and material” but not the “only” parties. There is no sentence or word in the Civil Code saying “only private individuals and legal persons”.
· Assuming that the Civil Code says “only private individuals and legal persons”: Article 4.8, CIs Law, rules that branches of foreign banks have no legal entity classification, but are fully covered by their parent banks for their obligations. By the same token, Article 123, CIs Law, allows branches of foreign banks to do business in Vietnam. Applying the concept of “only private individuals and legal persons” and leaving the Law on branches of foreign banks in Vietnam out of the equation will be unreasonable and may cause unnecessary disrupt. That’s why the Civil Code does not use such language. 
· The Ministry of Justice is working to rally any concerns related to affected parties and report to relevant authorities. The Ministry of Justice holds an official position that the Civil Code does not rule out other parties that may take part in civil relationships, providing that responsible private individuals/legal persons are identified. 

Mrs. Lai Minh Thuy - Head of the Compliance and Legal SC, VBF Banking WG/ Chief Administrative Officer, Citibank Vietnam 

· While the former Civil Code uses “legal entities and other organizations”, the new Civil Code has left out “other organizations”. In the order of legislation release, the Credit Institutions Law was enacted in 2010 and the new Civil Code comes into effect in 2017. So what will happen with the effectiveness of these laws?
· Article 4 of the new Civil Code rules that other laws must not be in conflict with the fundamental principles of the Civil Code, and in case other related laws provide no rules or have rules that are in breach of paragraph 2 of this clause, the rules of this law will apply. 

· Will existing rules of the CIs Law, if they are not entirely match the regulations of the Civil Code, continue to be in effect? 

· A detailed guideline is needed (from the National Assembly Standing Committee) to allow banks to contribute constructive legal feedbacks.

Response by Mr. Nguyen Thanh Tu - Director General of the Civil and Economic Laws Department, Ministry of Justice
The Ministry of Justice is looking into this and confirms that the Civil Code does not use “private individuals and legal persons only”, but instead only uses “regular and material subjects” of civil laws. The government’s explanatory note for the Civil Code submitted to the National Assembly also spells out this position.

Mr. Fred Burke, Head of VBF Investment & Trade WG/ Managing Partner of Baker & McKenzie Vietnam

According to the laws, the later law controls the earlier. In the drafting process of the Civil Code (“CC”), there was an idea that the CC should be used for gap filling purposes to fill in the gaps between other laws. That means the CC and other prior laws can co-exist. So if there is some sort of confirmation from relevant authorities, the problem can be solved.

Response by Mrs. Vu Ngoc Lan, Vice Director, Legislation Department, SBV 

This meeting discusses regulations that have been released, not those in the development process. Circulars 32 and 39 have been released and verified by the Ministry of Justice to make sure that they are not contrary to the Civil Code. SBV has been gathering concerns and questions from commercial banks, and is about to relay them to the Ministry of Justice for further reporting to the Prime Minister. 

Response by Mr. Nguyen Thanh Tu - Director General of the Civil and Economic Laws Department, Ministry of Justice
· Article 4 of the Civil Code requires respecting specialized laws providing that they are not in dispute with the 05 principles set forth in Article 3. Article 2 also rules that civil rights are respected and protected.

· The Civil Code has a two-fold role: 1) it introduces the principles that specialized laws must adhere to, and 2) in case specialized laws provide no relevant rules, the Civil Code will apply. When it comes to the subjects of the law, there is no uncertainty with this law.

Other specific comments related to Circular 32:

Mrs. Lai Minh Thuy - Head of the Compliance and Legal SC, VBF Banking WG/ Chief Administrative Officer, Citibank Vietnam 

· From the perspectives of commercial banks, there are many customers who cannot be defined as legal persons or private individuals, e.g. offices of foreign contractors, investment institutions in the form of managed funds and mutual funds, NGOs and embassies, all of which maintain an institutional bank account. If these accounts have to be converted to private accounts, numerous unsolvable issues may arise, for example, how to deal with delegation of authority for agents. A managed fund may have hundreds of thousands of investors, and it is impossible to grant delegation of authority for one single proxy. 

· On the other hand, treating these funds similarly as foreign representative branch offices and trying to determine whether they have a legal entity classification will be very complex, as relevant laws of the home countries where such funds were incorporated. 

· Transforming institutional accounts to private accounts is unrealistic because a wide variety of activities, especially those relating to foreign exchange dealings, will not be able to be treated as private individuals’ undertakings.

· In respect of anti-money laundering risk management, how should KYC be done in case of subjects of the law that are somewhere between an organization and private person?

· Digital/electronic banking (Article 14.4, Circular 23, which is revised by Article 1.9, Circular 32): when this business is set for growth, digital transactions will increase very rapidly. Meanwhile, current agreements and transactions still require a live signature. If we choose to pursue digital banking, related civil agreements and relationships will no longer be made in paper forms. 

· A detailed guideline is needed to enable banks to promote electronic banking, which has great potentials for cost saving. Banks also need protection to some degree from the law, so that when disputes emerge or audit and inspections are needed, related transactions will be reviewed to see if they are compliant with the rules, which may result in voiding these transactions, wholly or in part. 

Representative of the Capital Market Working group, VBF

· Foreign managed funds will be affected the most by issues related to the choice of either private individuals or legal persons. Foreign managed funds now exist in Vietnam through stock accounts and cash accounts. According to regulations on combating money laundering and opening accounts in Circular 32, transactions will not be able to execute for investors. If within 12 months since Circular 32 comes into effect, the accounts are not converted, these investors will see their accounts closed.

· We urge that SBV consider revising the rules to permit these funds to continue their operations in Vietnam.
B. CIRCULAR 39/2016/TT-NHNN ON INTEREST RATE CALCULATION

1. THE TERM USED IN INTEREST RATE CALCULATION
Mrs. Lai Minh Thuy - Head of the Compliance and Legal SC, VBF Banking WG/ Chief Administrative Officer, Citibank Vietnam 

· Articles 145 and 147, Civil Code: The first day of the term is not included, and instead the next day is. Accordingly, Circular 39 rules that the borrowing term does not start from the drawdown date, but the day after the drawdown date. Meanwhile, the core banking systems of most banks have been set up to start to lending term from the drawdown date. On the other hand, banks take deposits from customers and pay interests on them immediately starting from the day of depositing. Setting the rules this way will be ‘incompatible’ with international common practices and make syndicated deals involving Vietnamese-domiciled banks very hard to take place. It is also difficult to try and change international common practices to adapt to the policies of a Vietnamese-domiciled bank in such transactions.

· By calculations of the banks, regardless of whether new or old rules for interest rate calculation timing apply, the number of days for which interest is paid does not change. However, if the new rules apply, banks will have to modify their core banking systems. The cost for such modification may amount to millions of USD for each bank, and may take as long as 18-24 months.

· We urge that relevant authorities consider, provide guidance and help banks to minimize these unnecessary costs.

· While the Civil Code defines that term as a 365-day period, banks in Vietnam are using a 360-day term. Guidance from SBV says that banks must offer interest rates based on a 365-day term, and in case a 360-day term is used, reference interest rates must be given. Coming up with a reference rate in a loan agreement, however, is not exactly an easy thing to do. While the banking system is using 360 days, they are now required to offer interest rates on a 365-day term basis. How legal risks will be dealt with in case of disputes?

· Article 13.14, Circular 39, and Article 357.1, Civil Code, only rule that in case of payment delay, interest on the delayed amount must be paid, but do not provide any rules on calculating delay interest on other payments, since lending activities often involve many other expenses, and not just the principal and interest. How will interest be set for these amounts?

· Article 292 of the new Civil Code has ruled out other types of security in the discussion between the parties involved, and instead only lists specific types of security.
· This will restrict freedom of engaging in civil relationship agreements. In real life, there may be other types of performance bond that may not be listed as security in the Civil Code.

Response by Mr. Nguyen Anh Tuan, Vice Director, Finance-Accounting Department, SBV

· Some banks are using a denominator of 360 days or 365 days in their equations, while the numerator is the real number of days passed. Sometimes, this real number may amount to 364 days. For that reason, SBV decides to set a uniform rule to use 365 days.

· The draft regulations on how interest rates are calculated are therefore not in conflict with the Civil Code. SBV will refer to relevant authorities to introduce related regulations allowing interest calculations that include the first day and omit the last day as formerly applied, or use the provisions of Articles 147 and 148, Civil Code - including the next day and omitting the first day. SBV will look further into this concern. Anyway, it will also depend on SBV’s regulation needs pertaining to monetary security.

· The two different ways of calculating interest do result in different amounts of interest. In case of current deposits, while individual interest calculating brackets may vary, the total deposit term will not change.
Mrs. Lai Minh Thuy - Head of the Compliance and Legal SC, VBF Banking WG/ Chief Administrative Officer, Citibank Vietnam 

VBF completely supports and highly welcomes if SBV decides to apply an open approach in interest calculation – accepting both the former and new methods. 

Response by Mr. Nguyen Thanh Tu - Director General of the Civil and Economic Laws Department, Ministry of Justice
· The Civil Code actually does not change over time, but instead just picks up modifications of the language to make it better structured. In respect of defining the term, Article 145.1 has been clear enough. The intent of the Civil Code is to respect mutual agreements, providing that they are not in breach of the regulations of Article 3. If no agreement is reached and it is accepted by a specialized law, such specialized law will apply. If no specialized law exists, relevant civil laws will apply. The Ministry of Justice absolutely support SBV to choose the calculating methods that bode well for the development of the economy and society, and all stakeholders.

· Article 357 on interest in case of delayed payment, as VBF believes, is unreasonable. According to Article 91, CIs Law, paying fees and dues should conform to mutual agreements between the banks and customers. Banks cannot demand that the Civil Code provides any rules they may need. 

· Article 292, Civil Code, lists 09 different types of security. However, banks may introduce other types of security through discussion and agreement on the principle of equality, free will and good intent between the parties. The rule of thumb of the Civil Code is to respect amicable settlement between the parties involved, which of course may be subject to certain restrictions as set forth in Article 3.
2. ORDER OF PRIORITY IN PAYING PRINCIPAL AND INTEREST FOR OVERDUE LOANS
Mrs. Lai Minh Thuy - Head of the Compliance and Legal SC, VBF Banking WG/ Chief Administrative Officer, Citibank Vietnam 

· Article 280, Civil Code, recognizes the “obligation of payment, including interest on the principal, unless otherwise agreed upon”. Nevertheless, Article 18.4, Circular 39, confines the parties’ freedom of contract engagement by ruling that “in case of overdue loans, credit institutions shall apply the order of priority of principal first and interest later”.
· In real life and as a principle, the interest is often collected first, before principal. In deposit-taking, banks must pay interest to the customers, so they have to collect the interest first to cover the cost of deposit-taking. Nevertheless, given this regulation of Circular 39, borrowers will be encouraged to carry delinquency, and even abuse this rule to refuse paying interest. This rule will not only impinge on large corporate loans, but also private consumer loans. 

· To follow this rule, banks will also have to modify their systems, which are adopting the procedure of interest first and principal later.
Response by Mrs. Vu Ngoc Lan, Vice Director, Legislation Department, SBV
· The principle in lending is to collect principal first, and if the interest is factored in, credit institutions’ liabilities will be enormous. This rule is meant to protect and strike a balance between the interests of creditors and credit institutions. 

· Protecting borrowers: if only interest is collected first, the principal will get ‘thicker’ over time. By the next interest collection periods, the borrower’s total outstanding loan will inflate significantly. 

Response by Mrs. Bui Thuy Hang, head of Credit Policy division, Monetary Policy Department, SBV
· SBV has received abundant feedbacks from businesses regarding the interest burden. Normally, credit institutions will collect the interest first and principal later. As for overdue loans, the interest payable by borrowers is really sizable. This regulation therefore helps relieve the interest burden for borrowers. 

· From the perspectives of credit institutions, when it comes to lending, securing the finance sources is of paramount importance. This rule also helps provide an operating safety net for credit institutions. 
Mrs. Lai Minh Thuy - Head of the Compliance and Legal SC, VBF Banking WG/ Chief Administrative Officer, Citibank Vietnam 

· This rule helps protect borrowers with bad debts/overdue debts. These borrowers will give priority to paying the principal first and interest later. As far as commercial banks are concerned, until the bank recover the last dong in principal money, it still has to cover the expenses of capital cost for depositing customers, which are not compensated for. 

· A bank’s real income comes from loan interest. With this rule in effect, banks still have to pay deposit-taking cost while they cannot collect loan interest. To that effect, this rule cannot effectively protect the customers, nor the banks.
Mr. Fred Burke, head of VBF Investment & Trade WG/ Managing Partner of Baker & McKenzie Vietnam
The normal standard of commercial international banking transaction is to pay interest first. It would be fine if the CC provided that in case whether the parties do not agree specifically on the priority, then paying interest could be put last or first. But to make it mandatory, this interpretation should be clarified. 

Response by Mr. Do Nhat Hoang, Director, Foreign Investment Department, Ministry of Planning and Investment
There is a need to review applicable international practices, the rules of the Civil Code, the current state of the banking system and current lending landscape.
Response by Mr. Nguyen Thanh Tu - Director General of the Civil and Economic Laws Department, Ministry of Justice
The Ministry of Justice hopes to hear direct comments and arguments from VBF from varying angles to inform discussions/reporting to higher levels.
C. OTHER ISSUES OF INTEREST:
Opening and maintaining transactional accounts through SWIFT messages by foreign investors:
Response by a SBV representative: 

· The question here does not arise from existing rules on opening accounts, but has to do with customer identification in line with the provisions of the Anti-Money Laundering Law. 

· SBV will hold specific meetings with the Capital Market WG on related matters. 
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